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IN THE COURT  OF  THE SPECIAL JUDGE                         

SONITPUR :: TEZPUR 

 

Special (POCSO) Case   No. 41 of 2015. 

                             GR Case No. 2537/15 

                 (Section 4 of the Special POCSO Act, 2012) 

                              

                               State of Assam 

 

                                -   Versus  - 

 

                            Sri Geeny Gupta @ Gini   

           

 Present :     Mr. P.J. Saikia, AJS, 

                                      Special Judge, 

                                      Sonitpur, Tezpur. 

 

Appearance  : 

For  the  State       :    Mr. H.P .Sedai,                 

           Public Prosecutor.                   

                                                     

For the accused             :   Mainul Islam, Advocate.  

             

           Date of evidence   :     11-12-2015, 10-03-2016 

      & 27-04-2016. 

          Date of argument :       :        27-04-2016. 

 Date of judgment  :     27-04-2016. 
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                 J   U   D   G   M   E   N   T 

 

 1.   This is a case under the Protection of Child from Sexual 

Offices Act, 2012 (POCSO Act in short). 

 

The Prosecution case. 

 

2.  A person called Mrs. Tara Saikia had lodged an ejahar 

before police alleging that on false promise of marriage, the accused 

had maintained a relationship with her 17 years old daughter. The 

mother had also alleged that the accused also had sexual relationship 

with her daughter on multiple occasions and on two specific occasions, 

her pregnancy had to be medically terminated. 

  

3.  The complainant had alleged that on 22-09-2015 at 

about 10 a.m., the accused had summoned her daughter and in the 

afternoon he dropped her home at about 4.30 p.m. The 

complainant/mother had further alleged that for the conduct of the 

accused her daughter has been suffering from mental and physical 

ailments.  

 

4.  On conclusion of police investigation, the charge-sheet 

was filed against the accused.  
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Point for determination. 

5.                  The only point for determination in this trial was as to 

whether the accused had penetrative sexual assault upon the victim 

girl.  

 

Decision and Reasons thereof  

 

6.  In order to prove the offence against the accused, the 

prosecution has examined as many as seven witnesses. The defence 

plea is total denial.  

 

7.  I have carefully gone through the prosecution evidence in 

the light of the materials available in the case record.  

 

8.  For deciding the point for determination, I shall take up 

the evidence of the victim girl first before taking up the evidence of 

other witnesses.  

 

9.  There is no doubt that the victim girl is, admittedly, a 17 

years old young girl. She has stated in her evidence that she was in 

love with the accused and on many occasions the accused sought 

sexual favour from her. She has disclosed that she refused to accept 

the requests of the accused and told him that after marriage she will 

allow the accused to have sexual intercourse with her. Accordingly, the 

accused took her to a Temple and put vermilion on her forehead. 

Thereafter both of them stayed together in the house of a common 

friend at Biswanath Chariali for a couple of days. Thereafter, the victim 
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girl missed her menstrual cycle. The accused allegedly gave her some 

tablets and thereafter she again had her menstrual cycle.  

 

10.    In the aforesaid manner both the accused and the victim 

girl had gone to different places, stayed for several days together and 

had sexual relationship. The accused allegedly promised her to have a 

social marriage with her. She again started to miss her menstrual 

cycle. The victim girl has stated before the prosecution counsel that on 

22-09-2015 the accused took her to the house of a person called 

Pallabi Bora. From there they had gone to Choibari in a Maruti Car. 

Thereafter, from Balipara they had come to Tezpur town. The victim 

has stated that the accused had wanted to take her to Tezpur Medical 

College Hospital for terminating her latest pregnancy. According to the 

victim girl, the accused, in fact, did not take her to Tezpur Medical 

College and Hospital rather he sent her home in a Public Bus. The 

accused followed the said bus in a motor cycle. In this way, she again 

met the accused at Dholaibil. There from, both of them had gone to 

Choibari in the motorbike of the accused.  

 

11.  This time at Choibari, the brother-in-law of the victim girl 

confronted the accused. The accused reportedly disclosed before them 

that at one point of time he loved the victim girl but subsequently he 

changed his mind and decided not to marry her. Immediately, the 

mother of the victim girl had lodged an ejahar before police.  

12.  On careful scrutiny of the evidence of the victim girl, I 

have found that her cross-examination and the evidence of other 

witnesses had lost their relevance in the present case. 
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13.  The POCSO Act of 2012 was enacted to protect child 

from offences of sexual assault. Any child below 18 years of age is 

protected by this Act. But the question is whether in the present case 

the accused deserves to be punished for an offence of sexual assault. 

Admittedly in the instant case the victim girl was of 17 years of age 

and she was a consenting party to the act of the accused. The victim 

voluntarily agreed to all the acts of the accused. Didn’t she know about 

the consequences of her relationship with the accused? The so called 

victim girl has stated that when the accused refused to marry her the 

case was filed against the accused.  There is no doubt that in the 

instant case there is cogent evidence to prove that when the accused 

refused to marry the victim girl, all the allegations have been made 

against him.     

14.  In case of kidnapping, long back on 9th September, 1964 

in  S. Varadarajan Vs. State of Madra, reported in AIR 1965 SC 

942, it has been held -------- 

 Where a minor girl, alleged to be taken away by the accused person, 

had left her father's protection knowing and having capacity to know 

the full import of what she was doing and voluntarily   joined the 

accused, it could not be said that the accused had taken her away 

from the keeping, of her lawful guardian within the meaning of s.361 

of the Indian Penal Code (Act XLV of 1860).  Something more had to 

be done in a case of   that kind, such as an inducement held out by the 

accused person or an active participation by him in the formation of 

the intention, either immediately prior to the minor leaving her father's 

protection or at some earlier stage. If  the evidence failed to establish 

https://indiankanoon.org/doc/1515807/
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one  of  these things, the  accused  would not be guilty  of the  offence 

merely because after she had actually left  her  guardian's house  or  a  

house where her guardian had kept her  she  -joined the accused, and 

the accused helped her in her design not to return  to  her guardian's 

house by taking her  along with him from place to place. 

 

15.   The POCSO Act is a necessity of time. It is needed in 

our society where sexual offences against the children are dangerously 

increasing. But this act would prove futile when young children below 

eighteen years of age would voluntarily go for sex. Law is for the 

vigilant, not for the indolent. 

 

16.  In S. Varadarajan ( supra),the Apex Court therefore 

held that where a minor girl, alleged to be taken away by the accused 

person, had left her father's protection knowing and having capacity to 

know the full import of what she was doing and voluntarily, she cannot 

be held to have been kidnapped. 

17.    At this stage a brief visit to Section 30 of the POSCO Act 

is required. It, which reads as follows:-  

"30. Presumption of culpable mental state.- (1) In any prosecution for 

any offence under this Act which requires a culpable mental state on 

the part of the accused, the Special Court shall presume the existence 

of such mental state but it shall be a defence for the accused to prove 

the fact that he had no such mental state with respect to the act 

charged as an offence in that prosecution.  
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(2). For the purposes of this section, a fact is said to be proved only 

when the Special Court believes it to exist beyond reasonable doubt 

and not merely when its existence is established by a preponderance 

of probability".  

18.   In the case in hand the victim has disclosed that  initially 

she refused to accept the requests of the accused for sexual 

intercourse and told him that after marriage she will allow the him to 

have sexual intercourse with her. Accordingly, the accused took her to 

a Temple and put vermilion on her forehead. Thereafter both of them 

stayed together in the house of a common friend at Biswanath Chariali 

for a couple of days and had sexual intercourse. The victim also stated 

that when her brother-in-law confronted the accused on the issue of 

his relationship with her, he reportedly disclosed before them that at 

one point of time he loved the victim girl but subsequently he changed 

his mind and decided not to marry her. This part of the evidence 

remains unchallenged. It goes to prove that the accused did not have 

culpable mental state when he had sexual relationship with the victim. 

 19.  Under the aforesaid facts and circumstances, I find 

that the charge u/s 4 of the POCSO Act has not been proved against 

the accused Geeny Gupta @ Gini beyond all reasonable doubt.  
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O  R   D  E   R 

 

20.     That being the position, the accused Geeny Gupta @ 

Gini is found not guilty and he is acquitted from this case.   

   

21.    Given  under  my  hand  and  seal  of  this  Court  on  

this  27th April, 2016.    

 

      

(P.J.Saikia)    
        Special Judge , 

                                   Sonitpur, Tezpur. 
 

Dictated  and  corrected by me.  

 

 

  (P.J. Saikia) 
Special  Judge , 
 Sonitpur, Tezpur.                                                             

                                                 

 

       Typed by me.     

 

 

       (R. Hazarika) 
            Steno. 
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 A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Dr. Mina Bora Biswasi, M.O. 

  P.W.2  -  Victim 

  P.W. 3 -  Smti Pallabi Bora, 

  P.W. 4 -  Smti Tara Saikia, informant  

  P.W. 5 -  Sri Lakhi Kanta Borah, 

  P.W. 6 -  Sri Mintu Bora 

P.W. 7 -  Sri Narayan Bora. 

Defence  witnesses       -               

         NIL 

 

Prosecution  Exhibit 

  Ext.1   - Medical report. 

  Ext.2   - advice slip 

  Ext.3  - X-ray report. 

  Ext.4   - USG report. 

  Ext.5   - Ejahar   

 Defence  Exhibits          -         

        NIL                                                                

 

                                                              ( P.J. Saikia ) 

                                                             Special Judge , 

                                                           Sonitpur, Tezpur. 

 

                                                        

 


